A MATTER OF TRUST: THE ELIMINATION OF FEDERALLY FUNDED LEGAL SERVICES ON THE NAVAJO NATION

II. The Greater Debt
The congressional budget hearings of 1995-96 dominated the news and shut down the federal government. Both the demand for lower taxes and minimized federal control, and the opposing request for less significant tax cuts and more money for social programs, focused on the question, "How much do I get?" The "I" is alternately the individual taxpayer and the federal government. The Legal Services Corporation (LSC), like many other federally funded organizations, found itself in the middle of the struggle. The LSC was designed to grant funds to private legal services programs that provide free legal services to people whose income falls below a designated level. Those arguing to reduce government spending for social programs advocated the elimination of the LSC, claiming that it promoted welfare dependency, divorce, abortion, legal reform, and the homosexual political agenda.' Supporters of the LSC pointed to the increasing numbers of people living in poverty, the general need for legal advice in this era of sophisticated regulation, the lack of feasible alternatives, and the basic right of all people to equal access to justice. 
COMMENTS
This comment will not rehash the various arguments about how much aid the LSC should be providing, or to whom, or for what purposes. Instead it will ask the question, "Who are we to each other?" This question was lost in the budget debates. It will look at the basic issue of defining the federal government's role in providing legal services to those living in poverty. In particular, it will look at the federal government's responsibility to provide legal services'to Native American communities. This comment will argue that the elimination or drastic reduction of the LSC cuts off people whom the federal government has forcibly relocated -often in remote areas with extremely limited resources -and subjected to extensive federal regulation from all access to legal services. This comment will also argue that this exclusion of people from the legal system violates the federal government's trust responsibility toward Native American tribes.
This comment will focus on the Navajo Nation because it is the largest Native American tribe and has the most developed tribal court and legal services program. Part Ill of this comment provides a general description of the Navajo Nation. Part IV describes how the tribal, federal, and state courts operate on and around the Navajo Nation. Part V gives an overview of the history of the LSC, its presence on the Navajo Nation, and the effect of current Congressional budget cuts. Part VI looks at the responsibility of the federal government to provide legal services to Native American tribes based on the trust relationship.
III. The Navajo Nation 4
Most people in the legal profession practice in or near urban areas. Their contact with poverty law is usually through pro bono work or local urban Legal Aid offices. There is a general perception that when the LSC is eliminated, there will be private attorneys and alternative funding sources to fill the gap. People needing free legal advice will simply have to go to a different office, a different organization, in another part of town. Those whose need is less pressing or less valid will simply be weeded out by the more limited resources and the extra exertion required. This stereotype of Anglo justice, based on the experience of people with private urban legal organizations and made popular in the media by observers of the urban scene, has little applicability to rural justice operations,' and no applicability to Native American justice on the Navajo Nation.
In rural areas, and especially on the Navajo Nation, location becomes everything. The Navajo Nation is the size of West Virginia, covering 25,351 square miles in the states of Arizona, New Mexico, and Utah.' There are approximately 260,000 members of the Navajo Nation throughout the country, making it the largest Native American tribe in the United States.
7 ]But within the Navajo Nation, its communities are extremely rural and isolated, with an average of only 6.37 people per square mile.' Extended family groups usually live in isolated clusters of a few hogans 9 and mobile homes, with small communities occasionally growing around schools, hospitals, or other government facilities.
There is no public transportation, and most roads are unpaved and deeply rutted from spring rains. Most Navajo families live over 100 miles from basic shopping services and even farther from medical and other services, making a reliable vehicle vital to existence. Yet 27% of Navajo families do not have a motor vehicle." The fact that the land is beautiful, full of open canyons and mesas and green riverbeds, does not make the need any less real.
Approximately 70% of Navajos live in poverty." According to the 1990 Census, 57% of Navajo homes use wood as their main home heating source, 46% of households must use outhouses, chemical toilets, or facilities in another structure, and 82% of homes do not have a phone." Other than oil, gas and mineral extraction, there is virtually no industry. Families survive on public benefits supplemented by the sale of artwork and farm products. Due to the aridity and remoteness of the region, neither farming nor tourism are sufficient to support a livelihood alone. Almost 60% of the adults on the Navaio Nation have not graduated from high school, and of those most have less than a ninth grade education.
3 Navajo is the primary language of 82% of Navajo Nation residents. 7. The population of the Navajo Nation is close to half of the total U.S. Native American reservation population. BRAKEL, supra note 5, at 79.
8. Bamhouse Memorandum, supra note 6, at 2. 9. A hogan is a traditional family dwelling that usually consists of one room with a dirt floor.
10.
Bamhouse Meniorandum, supra note 6, at 2. 11. Ths BIA estimates that only 30% of the labor force earns more than $7000 per year. Id.
at3.
12. ld. at 2. 13. Id. at 3. 14. Id.
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The provision of legal services on the Navajo Nation is complicated by all of these factors. Offices must be widely separated and located many miles from courts and law libraries. Travel, telephone, and library expenses are all much higher than for urban law firms. Clients have a very limited understanding of the legal system and Anglo-American law, so communication with clients is extremely difficult and time-consuming. Due to the fact that much of the older population speaks little or no English, translators are required. Physical isolation, limited facilities (many areas have no running water or electricity), and virtually nonexistent available housing 15 make recruitment and retention of legal staff extremely difficult.
IV. The Legal System on and Around the Navajo Nation
A. The Tribal Courts
Depending on the definition of "court" and "reservation," tribal courts exist today on sixty to 120 Native American reservations." 6 The tribal power of self-government and the existence of tribal courts are based on the notion of tribal sovereignty. According to the Supreme Court, the settled doctrine of the law of nations is, that a weaker power does not surrender its independence -its right to selfgovernment -by associating with a stronger, and taking its protection. A weak state, in order to provide for its safety, may place itself under the protection of one more powerful, without stripping itself of the right of government, and ceasing to be a state. 17. Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 560-61 (1832). In this case the State of Georgia imprisoned a white man who was living with the Cherokee tribe in an attempt to undermine the tribal government. Id. at 535. The Supreme Court held that the imprisonment violated the Constitution which granted the power to regulate intercourse with Native Americans to the federal government. Id. at 593. Consequently, Native American tribes were found to be subjects of federal law to the exclusion of state law, and entitled to exercise their own inherent rights of sovereignty as long as they were consistent with federal law. Id.
18. The Major Crimes Act, 18 U.S.C. § 1153 (1994), covers 13 crimes which, if committed by Indians in Indian country, fall within the jurisdiction of the federal courts: murder, manslaughter, rape; carnal knowledge of any female, not his wife, who has not attained the age of 16 years; assault with intent to commit rape; incest; assault with intent to commit murder, assault with a dangerous weapon; assault resulting in serious bodily injury; arson; burglary;
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Despite their power of self-government, many tribal courts have refused to exercise jurisdiction over areas such as probate, juvenile problems, domestic relations, housing issues, and others which require special laws, expertise, or facilities that the tribes do not have available." 9 Most tribal courts have also refused to exercise jurisdiction over non-Native Americans who commit crimes or civil offenses on reservation property."
Tribal courts are recent Anglo-American creations." Justice in Native American communities was traditionally dispensed in varying ways, according to the needs of the specific community.' The common factor was that there were no courts, judges, public jails, police, or written codes as we know them.' Much of the traditional justice systems were destroyed in the process of physical displacement and cultural assimilation.u Then, in the late 1800s, the Bureau of Indian Affairs created the Courts of Indian Offenses. ' The judges were Native Americans appointed by and responsible to the BIA, and were assisted by a Native American police force.
In the 1930s the Courts of Indian Offenses were replaced by the current tribal court system. Under this system, tribal judges are appointed by, paid by, and responsible to the tribe rather than the BIA 6 The applicable law is the tribal code of the reservation, which is not indigenous, but rather based on state, federal, and BIA law with some indigenous elements mixed in 7 Substantial gaps are usually filled by state law. The Navajo Nation Tribal Code is bound in four hardcover volumes, and the Navajo Nation has adopted its own slightly modified version of the Uniform Commercial Code. But the Navajo Nation is unusual in this regard -many tribes have little or no statutory or case law, and consequently rely much more heavily on state and federal law for persuasive authority. 8 Most tribes lack trained legal personnel in all levels of the tribal legal system. Judges are usually Native Americans from the local community who rarely have received any formal education beyond high school, the robbery and larceny. 18 U.S.C. § 1153 (1994). The Indian Country Crimes Act, 18 U.S.C. § 1152 (199.4), states that federal jurisdiction also extends to interracial crimes occurring in Native American country. The Assimilative Crimes Act, 18 U.S.C. § 13 (1994) . permits the use of state criminal law as a gap-filling de'vice when there is no applicable federal substantive criminal law.
19. BRAKEL, supra note 5, at 8-9. 20. Non-Native Americans, however, sometimes sue Native Americans in the tribal courts.
Id.
21. it at 9. 22. lit 23. AI. 24. AL at 10.
it (footnote omitted).
26. Id. at 10-I1.
27. AL at 17. 28. AIL at 18.
https://digitalcommons.law.ou.edu/ailr/vol21/iss1/6 COMMENTS average level of reservation residents. 29 The National American Indian Court Judges Association has attempted to train tribal judges once they are appointed, but the program has not been effective due to frequent turnover." Some tribes use a visiting-judge system either for all cases or for only the legally complex or politically sensitive cases in an attempt to remedy the lack of training. But this method also has its drawbacks. The visiting judges are usually Anglo judges from surrounding areas who are not familiar with the tribal language, law, or culture, and their availability is limited. In contrast to many tribes, the Navajo Nation tribal council appoints Navajo judges for life 3 ' and employs Anglo legal advisors, but these advisors are often recent law school graduates who have little experience and stay for a short period of time.
2
Oftentimes there is no tribal prosecutor. The role is then played by a judge or police officer, neither with legal training.
3 Tribal attorneys are usually Anglo and represent the interest of the tribe only, not individuals. On a few reservations, such as the Navajo Nation, federally funded lawyers have been available to individuals. On others, local private attorneys may handle individual casework in the tribal courts. But the appearance of professional attorneys in the tribal courts has been minimal. One reason for the lack of private attorneys in the tribal courts is the fact that few Native Americans become licensed attorneys, and even fewer return to the reservation to work.' Some tribes have set up tribal bar examinations in an attempt to deal with the shortage of attorneys, but this has not had a significant impact on the presence of Native American representatives in the courts. The Navajo Nation has a tribal bar and offers a course taught by tribal judges to train tribal advocates.
3 " But the system, although it produces very capable and much needed advocates, does not eliminate the need for attorneys trained and qualified to practice in state and federal courts. The practical result is that the advocates do not operate as independent representatives, but must work in conjunction with statelicensed (usually Anglo) attorneys, once again necessitating federal or private assistance.
29. Id. 30. Most judges are appointed for short terms of two to four years. Id. 31. The life appointment of judges on the Navajo Nation has helped to ameliorate the common problem of frequent turnover due to tribal politics and the popular election of tribal judges for short terms. But turnover is still a problem due to the low salaries and lack of status. 
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Private practitioners are also dissuaded by the small income generating matters that prevail in tribal courts. Because of the extensive unemployment and poverty on most reservations, litigation tends to involve disputes about government benefits, grazing rights, consumer fraud, divorce, or other matters that are often of crucial importance to the client, but generate negligible profits.
There is also distrust on both sides. In the Anglo community there is widespread prejudice against Native American clients. Some attorneys flatly refuse to take Native American clients, claiming that they will not pay attorneys' fees and will show up drunk or not at all for client meetings, while others will take such "risky" clients only when they are convinced that there is a good chance for substantial remuneration. Native Americans tend to be wary of Anglo attorneys who often speak a foreign language, charge high fees, and are part of the same nonreservation community that is often responsible for their claims of consumer fraud or employment discrimination.
But probably the greatest barrier to private representation on many reservations, and on the Navajo Nation in particular, is geographical distance. There are only about half a dozen lawyers in private practice on the Navalo Nation, and most of them work for large institutional clients." Other private attorneys can be found only in cities surrounding the reservation. Common travelling distances to Gallup, New Mexico, Flagstaff, Arizona, or Tucson are between 250 and 400 miles -the distance from Columbus, Ohio, to Louisville, Kentucky, or Nashville, Tennessee. For people with children to care for, no car, and few resources, such a journey quickly becomes an impossibility.
Due to the lack of attorneys, lack of clerical and technical support, lack of legal training for tribal advocates and judges, and general lack of respect for tribal judges, the orders of tribal courts are often simply ignored. 37 On the NavaIo Nation, where the tribal court system is the most sophisticated and judges command respect, enforcement is still an issue." 36. Bamhouse Memorandum, supra note 6, at 7. 37. Id. at 21-22. 38. In the ten-week period I spent working on the Navajo Nation in the summer of 1995, my office helped approximately ten women clients file Protection Orders against abusive exhusbands or boyfriends. Of those ten Protection Orders, only two were activated by service of process by the police department. One client was attacked by her boyfriend two more times after filing the Protection Order with the court. Both times the police had to come to her home to ask the boyfriend to leave; both times the police were informed that the woman had filed a Protection Order against the man. Yet the police failed to serve the man on either occasion while they had him in custody. Another client finally stopped renewing her application for a Protection Order after the police failed to serve her ex-husband for weeks. At the time he was employed as a construction worker and was repairing the road directly in front of the police station.
https://digitalcommons.law.ou.edu/ailr/vol21/iss1/6 COMMENTS Another difficulty with the tribal courts is a virtually nonexistent appeals procedure. A report for 1961 showed a total of twenty-eight appeals for all tribal courts for the year. 9 The Navajo Nation, which has a de novo standard of review on appeal, was the only court system with a "significant" number of appeals.
Despite the underutilized nature of the tribal court system as a whole, the need for a tribal court system is great. It seems incredible to recognize Native American tribes as "distinct, independent, political communities,"" to treat them as sovereign nations with the right to exercise the powers of self-government, yet at the same time to deny them the resources necessary to maintain a workable legal system. It also seems incredible to impose extensive and complicated federal legislation that affects every aspect of the lives of Native Americans without providing the training and facilities necessary to interpret and enforce it. 42 On a more basic level, a workable tribal court system is needed because criminal and civil disputes exist on reservations in significant numbers, and state and federal courts are practically inaccessible and incapable of meeting the demand.
43
Crime on reservations is a serious problem. There are few reliable or recent statistics, but crime rates on reservations tend to be anywhere from five to fifteen times higher than the crime rates for society at large." Reservation crime has traditionally been primarily personal, with few crimes against property and rare cases of forgery, fraud, embezzlement, commercial vice, or prostitution. 45 In interviews conducted with the Navajo chief justice, the tribal chief of police, and a federal prosecutor located in Albuquerque, New Mexico, it was estimated that about 700 major crimes were committed annually on the Navajo Reservation.' Less than 10% of these, however, resulted in prosecution. 47 The remainder were simply sent back for tribal handling or dropped altogether.
48 "Lack of interest and cooperation on the part of both federal and tribal officials as well as of witnesses and juries -caused by geographical and cultural distance -and lack of manpower (again both tribal and federal) were cited as being 39. BRAKEL, supra note 5, at 22 (footnote omitted). 40. In 1974 the Navajo court system had 76 appeals out of a total caseload of 30,000. 42. See infra note 70-71 and accompanying text. 43. Off-reservation attorneys cost more, state and federal courts are often extremely distant, and neither the attorneys nor the courts are equipped to handle the cultural and language barriers.
44. On the Navajo Nation in 1974, the total number of arrests per 100,000 people was 24,075. For the United States as a whole during the same year, the total number of arrests per 100,000 people was 4584. Brakel, supra note 5, at 28-34.
45 The largest part of the civil caseload on the Navajo Nation is made up of domestic relations problems, including divorce, separation, adoption, custody, and guardianship.' Another major category of civil cases is contract/commercial problems. Because many Navajos cannot read or speak English well and many have trouble getting credit due to their low incomes, they often turn to car dealers and storefront lenders who charge high interest, misrepresent or falsify prices or interest payments, sell goods that fail the warranty of merchantability, and misrepresent primary signatories as cosignatories or simply forge signatures. The rest of the civil actions tend to involve probate/trust, landlord/tenant, and land/grazing/fencing cases.
3
The fact that only 5% of the total Navajo tribal caseload involves civil cases indicates that there is an underuse of the tribal court for civil matters." Obviously the civil caseload should not be anywhere near the enormous criminal caseload, nor should the Navajo Nation be encouraged to approach the excessive litigiousness of society as a whole. But it is clear that civil complaints are not lacking on the Navajo Nation. It has also been a concern that although a large number of Native Americans qualify for government poverty and disability benefits, they do not receive them because of lack of knowledge about such programs. At this point there is no government program to educate Native Americans about their rights to benefits or about the application procedure. And such a program would still require legal involvement, because at this point a majority of benefit applicants are denied outright and must go through an appeal process with an administrative judge. 49 . Id. 
Il
51. ld 52. My office had one client who was being sued on a car contract she never signed. Her daughter had bought a car from a dealer who had the daughter sign the contract as a cosignatory and then the car dealer forged the mother's signature as the primary signatory. Another common practice of border-town car dealerships is to mail Navajos "checks" for $2000. The dealership then counts the "check" as a down payment in order to secure financing from a bank w hen in fact no payment was made. In this way, individuals are enabled to purchase vehicles that they otherwise could not afford and to incur contractual obligations that they cannot meet. Used car contracts tisually contain an "as is" clause while the dealer reassures the client that all necessary repairs will be made at no additional cost. Many people may believe that the client is at fault for such gullibility, but for someone who cannot read the contract and comes from a culture that is based on close family ties and trust and has little knowledge of the law, belief in the assertions of dealers is a matter of necessity, as well as of custom.
53. BP.AKEL, supra note 5, at 40. 54. Id.
The slack in the civil caseload is not taken up by state or federal courts or alternative methods of dispute resolution. The Navajo Tribe does have some organizations designed to deal with certain grazing or other minor issues, but their scope of capabilities is extremely limited.
5 "The tribal courts are the judicial forum on the reservations. For the vast majority of people, tribal justice is all they know." ' 56 But tribal justice is clearly inadequate in training and size to meet the demand. 7 The tribal courts are also inadequate in procedure. Most tribal justice is summary with standard sentencing regardless of the complexity of the cases or the predispositions of the litigants. 8 "A satisfactory system cannot afford to dispose of this caseload with treatment that uniformly ranges from summary to nul, doled out by untrained 'magistrates.' No one would stand for this in the larger society. Why should it be good enough for the reservations?" 59 Criminal cases usually result in a fine or jail, with the poorer criminals ending up in jail because they cannot afford the fine or bail.' In civil cases, usually only one party is represented and the outcome favors that party.
"
B. The State Courts
The domain of power of state governments is limited to two situations.
The first situation occurs when Congress has expressly delegated to, or recognized in, the state some power of government respecting Native Americans. The second situation occurs when a question involving Native
Americans also involves non-Native Americans to a degree which calls into play the jurisdiction of a state government. It is a general rule that Native 55. The Navajo Nation does have a mediation system known as the Peacemaker Courts. This system was recently studied by lawyers from across the country in Sedona, Arizona, at a conference sponsored by the American Bar Association, the Native American Bar Association, and the Navajo Nation. The Peacemaker Courts take mediation one step further. Each party in the dispute is given all the time he or she needs to lay the issue on the table. There are no restrictions and no rules of evidence. The parties are then encouraged to work on a solution together. The Navajo "mediator" only intervenes when the parties reach a roadblock or the discussion gets too far off track. The point is that the parties create the solution, so that they are more likely to be satisfied by the outcome. John W. Clark, Jr., The Peacemaker System of Justice: A Lesson forAmerica, GEN. PRACTTONER, Jan. 1996, at 13 (publication of the State Bar of Michigan). The use of the Peacemaker Courts is limited, however, by the parties and the nature of the dispute. It works best when the dispute is minor and the parties are both Native American.
56 
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Americans outside of Native American lands are subject to the laws of the state in which they find themselves to the same extent that an alien would be subject to those laws. 63 State laws have had no force within the territory of a Native American tribe in matters affecting Native Americans since 1832.' One of the most famous statements explaining the limitation of state power in this area is found in United States v. Kagama, 6 a case which upheld the constitutionality of congressional legislation on offenses between Native Americans committed on a Native American reservation:
It seems to us that this is within the competency of Congress. These Indian tribes are the wards of the nation. They are communities dependent on the United States. Dependent largely for their daily food. Dependent for their political rights. They owe no allegiance to the States, and receive from them no protection. Because of the local ill feeling, the people of the States where they are found are often their deadliest enemies. From their very weakness and helplessness, so largely due to the course of dealing of the Federal government with them, and the treaties in which it has been promised, there arises the duty of protection, and with it the power. This has always been recognized by the Executive and by Congress, and by this court, whenever the question has arisen.'
Despite the Court's patronizing language, it clearly distinguishes federal responsibility from state responsibility -not only for the controlling law over Native American tribes, but also for the well being of Native American tribes --based on the history of federal intervention in Native American affairs and local state prejudice against Native Americans. It follows that the federal government, not the states, should be responsible for providing funds and resources for tribal court systems -not because Native Americans should be "dependent" on the federal government or are somehow incapable of taking care of themselves, but because the federal government created an imbalance in rights and resources which it now must rectify.
C. The Federal Courts
No other ethnic or cultural group is as heavily regulated as Native Americans: 
COMMENTS
Although some federal laws were intended to benefit Indians, as a whole they have placed Indians in a political and economic straightjacket. Indians and Indian tribes are in such a precarious position today that economic survival would be difficult without major support from the federal government. This sad state of affairs is the result of two hundred years of federal government regulation.... [I]t must be recognized that there has never been a consistent federal Indian policy. On the contrary, federal policy with respect to Indians have shifted during the past two hundred years from regarding tribes as sovereign equals, to relocating tribes, to attempts to exterminate or assimilate them, and currently, to encouraging tribal self-determination. These policy changes have been rapid and are usually highly disruptive. Until recently, the most striking feature of federal Indian policy was the total lack of Indian involvement or consent in its formulation.
7
Federal control of Native American affairs has traditionally fallen into four major areas: (1) the regulation of Native American traders, (2) controlling the disposition of Native American land, (3) the protection of that land against trespass, and (4) the control of liquor traffic.
" Federal control over these four types of transactions forms the basis of the entire body of federal legislation on Native American affairs, comprising more than 4,300 distinct enactments.
69
All of the mass of federal Indian law is based on the abstract principle of protection of the Native American. This principle on its face is consistent with the principles of racial equality and of tribal self-government in internal matters. In practice, however, this principle has been consistently used to justify federal interference for federal purposes, not for the benefit or "protection" of Native Americans. The more effective way to protect the existence and self-sufficiency of Native American tribes would be through a program of federal economic and educational support. The goal should be to enable tribes to rectify their loss of land and livelihood, manage their own affairs efficiently and effectively, and develop a means of income that would eventually make federal assistance unnecessary and allow the tribes to regain their full independence without requiring tribal termination and assimilation. Such a program of economic and educational support would necessarily entail the provision of federal funds for legal services for Native Americans. RIGHTs 2 (1992) .
STEPHEN L. PEVAR, THE RIGHTS OF INDIANS AND TRIBES: THE BASIC ACLU GUIDE TO THE INDIAN AND TRIBAL
68. COHEN, supra note 62, at xxv. 69. Id. at xxvii.
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A. The History of the Legal Services Corporation
No cohesive body of poverty law existed in the United States until the 1960s, almost one hundred years after the first poverty law office was established." 0 It is surprising that poverty law has grown so slowly and received so little support from within the legal community for so long. The issues and the focus of poverty law have, for the most part, stayed the same. People living in poverty have always needed basic advice regarding contracts, real estate transactions, landlord-tenant disputes, child abuse, domestic violence, divorce, guardianships, benefits, and employment issues. The focus has consistently been on settlement, because it involves less time and money than extended litigation -two things of great importance to a client living in poverty.
Despite the continued focus of Legal Aid lawyers on individual representation instead of law reform, 1 ' the increasing numbers of people living in poverty, and the fact that poverty lawyers provide no competition to private attorneys,7 the ABA and the legal world in general have consistently 70. The New York Legal Aid Society was created in 1876 to render free legal aid to people of German birth who could not afford legal services. In 1889 the charter was amended to give free legal service to all. The office served mostly immigrants, was staffed by volunteers, and was funded almost exclusively by contributions from German immigrants. MARTHA DAvis, BRUTAL NEED: LAWYERS AND THE WELFARE RIGHTS MOVEMENT, 1960-1973, at 11-12 (1993). Like the German immigrants, Native Americans have the added difficulties of a language barrier, an alien value and legal system, limited education, skills that are often of little use in the larger American market, and poor employment options. But unlike the German immigrants, the Native Americans do not have an established source of funds from those who came before and made their way in American society. Unlike the German immigrants, the Native Americans are an ethnic minority who have consistently had their established livelihoods and carefully maintained resources taken away -from eastern forests to midwestern farmland to western copper, silver, gold, and uranium mines. They have been threatened with tribal termination and cultural assimilation. It makes sense, then, that as the successful German immigrants looked out for their own, the federal government, which has legally claimed the Native Americans as its own, should help to fund the basic needs of Native Americans.
71. Legal Aid lawyers stayed out of the law reform work going on at the turn of the century partly to maintain an "image of professional objectivity," partly because most of the Legal Aid lawyers were women and Jews who had been excluded from most of the other law firms and had little political clout, and partly to protect the funding that was being received from the legal profession. Id. at 14-15. Legal Aid lawyers continue to stay out of law reform work because LSC funding recipients are forbidden from participating in lobbying and legislative activities. 72. From the beginning the New York Legal Aid Society purposely refused to take cases that, due to potential damage awards, private attorneys would be willing to take. DAvis, supra note 70, at 15. Current Legal Aid attorneys cannot take cases that provide for attorneys fees, and most Legad Aid organizations require attorneys to first try to refer out cases that have potential awards of more than $1000.
https://digitalcommons.law.ou.edu/ailr/vol21/iss1/6 COMMENTS resisted the expansion of poverty law. The only support has been for the "Americanization" of immigrants and Native Americans, not for broad legal reform and the elimination of class injustice. 73 Largely due to this lack of support, a comprehensive assault on poverty was not attempted until 1963,.' and it took another year for the federal government to begin to get involved. In 1964 Lyndon Johnson began his War on Poverty and one year later the Office of Economic Opportunity incorporated federally "unded legal services into its Community Action Program. 75 The ABA t nmed around and supported Johnson's plan for federally funded legal aid, but sMl with a greater focus on individual clients, not impact litigation.
7
In 1966, the first year the federal program was in operation, 300 legal services organizations received $42 million. Once these "block grants" were distributed, they were beyond government control. By 1967, however, it was clear that it was going to take more than these grants to eliminate poverty. The Vietnam war diverted funds from domestic spending, and there continued to be little public support for legal services funding. Then, in 1974, Richard Nixon created the Legal Services Corporation. 74. DAVis, supra note 70, at 26-31. The Mobilization for Youth Legal Unit (MYLU) was founded in 1963. Designed by social workers, the original plan was to provide legal advice while leaving litigation to the Legal Aid Society. But Edward Sparer, hired as the Legal Unit's director, had a vision instead of direct legal services in the Legal Aid tradition with a focus on impact litigation designed to change the institutional structure that had created and was sustaining poverty.
Sparer viewed the law as an instrument of social change and believed in the empowerment of the poor, not Americanization. Simply diluting the poor and immigrants among the larger population would not eliminate the problem, but Sparer believed that comprehensive litigation and education could. Sparer advocated the special training of attorneys for the poverty issues that faced their clients, and the training of clients to resolve their own basic legal issues and to be their own advocates in administrative hearings.
The MYLU was funded in part by the city, which caused some controversy when it sued the city's welfare department on behalf of clients. The city cut back funding, but just at that time the federal government stepped in.
75 poverty level are potentially eligible for legal services.' Programs funded by the LSC closed approximately 1.7 million cases in 1995, directly benefitting 5 million people." Despite all of this work done by LSC grantees, nearly half of all people who actually apply for assistance from local programs are turned away due to the lack of program resources -not due to the client's ineligibility for aid.' The need for legal services continues to rise as the number of people living in poverty increases, and the number of people living in poverty is destined to significantly increase as long as those living in poverty are denied the tools, like access to legal services, that are necessary to break the cycle.
It is possible to argue about the exact dollar amount required to meet the need, and the amount the federal government can afford to spend, but as former Rep. Guy Molinari (R.-N.Y.) stated, "I don't think there is any dispute about the fact that there is a very substantial amount of people out there who are, in fact, in need of civil legal services. ' 
B. The Presence of Legal Service on the Navajo Nation
The Navajo Legal Services Program, known as D1NA, 91 was established in 1967 and first received funds through the Office of Economic Opportunity. 9 In 1974, DNA became an LSC recipient and has relied almost exclusively on LSC funds since that time. 93 The DNA program is more Native American-oriented than most programs, 94 so it provides one of the best illustrations of where Native American Legal Services should be headed.
DNA 94. Priority is given in all positions to Native American applicants. Out of all of DNA's employees, 75% are Native American, 70% of those working on the Navajo Nation are Navajo, and 66% of those working on the Hopi Reservation are Hopi. DNA UPDATE, Fall 1994, at 9.
95. The Hopi Reservation is located in the middle of the Navajo Nation. It consists of twelve autonomous villages covering 1.5 million acres. The Hopi Reservation is estimated to have a population of 10,000, with more than 8500 being client eligible. The poverty rate is worse than that of the Navajo Nation, with 44% unemployment and 90.8% earning less than $7000 per year. Hopi is the primary language of 68% of the population, and 38% have not graduated from high school. Id.
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[Vol. 21 private bar will not take responsibility for legal services for the poor and will not pick up the case load when federal funding is eliminated."' A recent survey of all fifty states indicates that local support overall will decline markedly in this current calendar year. Delaware, which has imposed a new filing fee surcharge, is the only state which expects an increase in support."' The problem is compounded by the fact that at the same time Congress is cutting LSC funding, it is cutting a wide range of social programs, shifting the financial responsibility to the states for everything at once. In many regions of the country, especially in rural areas and on Native American lands where there is a high concentration of poor people, it is likely that there will be little or no publicly funded legal services available to the poor.
It is also not realistic to expect the pro bono services of private attorneys to fill the gap when federal legal services are cut. Pro bono services are already at an all-time high due to the efforts of the organized bar, the LSC and other local programs designed to involve private attorneys in the provision of legal services to those who need such services."' It is estimated that one sixth of all Legal Services cases were handled by private attorneys in 1994.'0 Even if the present level of pro bono services were doubled or tripled, they would replace only a fraction of the services now being provided by Legal Services attorneys, which as a whole meet only a small percentage of the need of the increasing population of eligible clients.
Moreover, pro bono programs have typically depended on Legal Services attorneys for training and funding for basic intake and referral.' By eliminating the LSC, the essential structure through which most pro bono services are provided will be destroyed.
VI. The Trust Relationship
Between 1787 and 1871, hundreds of treaties were signed between the United States government and Native American tribes. In these treaties Native Americans gave up their land in return for promises which included a guarantee that the United States would create a permanent reservation for the tribe and protect the safety and well being of tribal members." According to the Supreme Court, these promises established a trust relationship between the federal government and Native American tribes." Also, inherent in the trust relationship is the trust responsibility which flows from it. Trust https://digitalcommons.law.ou.edu/ailr/vol21/iss1/6 COMMENTS responsibility is the obligation of the federal government to honor the trust relationship and to fulfill trust commitments -the tribes gave up the land, now in return the U.S. government must continue to fulfill its obligations."
The trust relationship was originally created to enforce treaty commitments, but courts have extended its application: (1) to federal statutes, agreements and executive orders (which create trust relationships the same way as treaties), (2) to include implied commitments such as hunting and fishing rights, and (3) to impose an independent obligation upon the federal government to remain loyal to Native Americans and to advance their interests including interest in self-government." According to the United States Senate:
The purpose behind the trust doctrine is and always has been to ensure the survival and welfare on Indian tribes and people. This includes an obligation to provide those services required to protect and enhance Indian lands, resources, and self-government, and also includes those economic and social programs which are necessary to raise the standard of living and social well-being of the Indian people to a level comparable to the non-Indian society."
The federal government's independent obligation to protect and advance the interest of Native Americans in self-government and to raise their standard of living and social well being must include funding to establish and maintain a workable justice system.
Courts have held that the federal government's assumption of elaborate control over the property of Native Americans has created a common-law trust by providing all of the necessary elements: a trustee (the United States), a beneficiary (the Native American allottees), and a trust corpus (Native American resources, lands, and funds).Y The trust relationship is based on the history of the relationship between Native American tribes and the federal government -not on express statutes." The federal government, therefore, becomes "more than a mere contracting party" in carrying out treaty obligations." "Under a human and self imposed policy which has found expression in many acts of Congress and numerous decisions of this Court, it has charged itself with moral obligations of the highest responsibility and trust."' 1 30
